
Attachment C 

Clause 4.6 Variation – Dwelling Retention 
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PCN Urban | Clause 4.6 Contravention Request | Dwelling retention | 163 Victoria Street, Potts Point NSW  3 

1.0 INTRODUCTION 

This request to contravene a development standard in respect of height under Clause 7.36 – Dwelling 
retention of the Sydney Local Environmental Plan 2012 is submitted to accompany a development 
application for: 

alterations and additions to an existing residential flat building 

at 163 Victoria Street, Potts Point NSW. 

It has been prepared with particular reference to the decisions of the Court in respect of: 

• Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118; 

• Four2Five Pty Limited v Ashfield Council [2015] NSWLEC 90; 

• Wehbe v Pittwater Council [2007] NSWLEC 827; 

and other relevant case law. 

2.0 THE DEVELOPMENT STANDARD 

2.1 The applicable planning instrument which specifies the development standard:  

Sydney Local Environmental Plan 2012 

2.2 The number of the relevant clause: 

Clause 7.36 – Dwelling retention 

2.3 The provisions of the relevant clause: 

Clause 7.36(2) 

Development consent must not be granted for the following development in relation to a residential flat 
building or a building containing 3 or more dwellings if the development would reduce the number of 
dwellings on the site of the building by more than the greater of 15%, rounded to the nearest whole number 
of dwellings, or 1 dwelling— 

(a)  making alterations to the building, 

(b)  enlarging or extending the building, 

(c)  demolishing the building and erecting a new building. 

The existing building is a residential flat building and contains 3 dwellings and, as such, is subject to this 
clause. 

This clause limits the reduction in the number of dwellings to 15% (0.45 dwellings) or one, whichever is 
the greater – which is one. It therefore limits the resultant number of dwellings to no less than 2. 

3.0 THE CONTRAVENTION SOUGHT: 

3.1 Description of the contravention:  

It is proposed to amalgamate all 3 of the dwellings in the existing building into a single dwelling, resulting a 
reduction in the number of dwellings by 2. 

3.1.1 Maximum permitted reduction in the number of dwellings:  

• 1 dwelling 

3.1.2 Proposed reduction in the number of dwellings: 

• 2 dwellings 

3.1.3 Extent of contravention:  

• 1 dwelling  
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